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Pittman: Land Without Earth–The Condominium

NOTE
LAND WITHOUT EARTH - THE CONDOMINIUM
America is perennially on the move. The rush to the suburbs of
the fifties is now reversed in many areas and people are returning
to the cities. The consequent boom in multifamily dwellings is well
underway. In 1955, apartments accounted for only eight per cent
of all dwelling units built whereas in 1962, apartments are expected
to account for twenty-eight per cent or more.' A generally unfamiliar
method of marketing these dwelling units, mortgages on which are
now being insured by the FHA under a recent act of Congress, 2 offers
a means of capitalizing on this market and overcoming some traditional objections to this mode of living. What "suburbia" was to the
fifties, "condominium" may be to the sixties.
In deference to their English heritage, many Americans still want
to build their "castle" in the center of their private estate. As a
result the American landscape has become crisscrossed with roads
and dotted with houses. The cramped little patches of land remaining between the houses are good for little but crab grass and power
lawnmower salesmen, and are not easily reclaimed for more useful
purposes. Our land has become too dear to perpetuate this system.
By effective planning and the use of multifamily dwelling structures,
this wasted land might have been spared for playgrounds, parks and
other recreational facilities with no sacrifice of privacy. The architect has been aware of this problem for some time and it is now becoming apparent to the general public. 3
Rented or leased apartments, however, have traditionally suffered
an important marketing disadvantage vis-ii-vis the single family dwelling. Rental units do not fulfill the psychological needs of many families who desire the feeling of independence and other satisfactions of
individual ownership. Consequently, other marketing methods have
been devised to accommodate apartment units to the desires of such
families.
Exclusive of rental and lease arrangements, the most familiar
means of marketing apartments is the "cooperative," which functions
through a corporate vehicle. The corporation retains title to the
land and building and manages the property. The rights and obligations of the parties are governed by the charter and by-laws of the
1.

U.S. News & World Report, June 11, 1962, p. 86; See SELF & McGRATH,

FLORIDA'S FABULOUS CO-OPERATIVE APARTMENT

BooMr (1958).

2. 12 U.S.C.A. §1715y (Supp. 1961).
3. See HicBEE, THE SQUEEZE: CITIES WITHOUT

SPACE (1960); Life, Sept. 22, 1958,

p. 74.
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corporation. The owner-tenant purchases a prescribed amount of
stock in the corporation which entitles him to a proprietary lease on
a particular apartment and some voice in the management. The
owner-tenant then makes periodic payments to cover operating and
maintenance costs.' The cooperative apartment to some extent satisfies the need for a residence suitably located in the urban area with
at least color of ownership.
The trust device achieves a similar result. Title and managerial
control of the land and building are vested in the trustee. The trust
indenture and the beneficial certificates issued by the trustee describe
the rights of occupancy and other relevant matters. 5
Another method which has achieved popularity in some areas is
one whereby the purchaser receives an undivided fee interest in the
land and building with the right to occupy a particular apartment.'
The so-called condominium concept is a new and intrinsically
simpler method of conveying an ownership interest to a purchaser.:
The most immediate appeal of the condominium is that it more
perfectly and directly satisfies the psychological need for individual
ownership. Briefly stated the condominium plan allows an individual
unit in a multifamily dwelling to be separately owned in fee simple.
The unit may be separately mortgaged, conveyed, leased and taxed
exactly as any individual piece of land. The owner of the unit also
has an undivided interest in all the common property such as the
land, foundation, halls, elevators, stairways, central heating and
cooling units, and other facilities of common benefit to the owners.
The value of the undivided interest of the unit owner in such common
property (often termed the "unit entitlement") is in proportion to
the value of his apartment as compared with the value of all the
apartments. An agreement or declaration included or referred to in
each deed prescribes the owners' rights and responsibilities with respect to the maintenance and operation of the property.

4. See Anderson, Cooperative Apartments in Florida: A Legal Analysis, 12 U.
MIA.mi L. REV. 13 (1957); Castle, Legal Phases of Co-operative Buildings, 2 So.
CAL. L. REv. 1 (1928); Comment, 16 U. MIAMI L. REX'. 305 (1961); Note, 61 HNRN.
L. REV. 1407 (1948).
5. 4 POWNLL, REAL PROIERTY 632 (195-1); Castle, supra note -4. at 9; Comment.
sUpra note 4.
6. See CHICAcO TITLE & TRUST Co., BKL-1. 115, CONOO.IUNIU\I: NEFW LooK r,
Co-oPs (1962); Comment, supra note 4.
7. See Hearings on S. 3502 Before the .Subcommittee on Housing of the Senate
Committee on Banking and Currency, 86th Cong., 2d Sess. (1960); CHICAGO TITLI& TRUST Co., supra note 6; Thuma, The Condominium- A New Form of the

Cooperative, Title News, Jan. 1962, p. 126.; Borgwardt, The Condominium, 36
CAL. S.B.J. 603 (1961); Vogel, A New Break for Apartment Owners. Arch. F., Sept.
1961, p. 132.
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The purpose of this note is to consider briefly the history, legislation, procedures, problems and advantages relating to the use of
the condominium concept.
PRECEDENTS

The term "condominium" was borrowed from the Roman law. It
meant nothing more than joint ownership and was similar to cotenancy in the common law.8 Although it is often stated that the
condominium concept, in the sense of fee ownership of apartment
units, is a creature of the Roman law,9 eminent scholars report that
the Roman law totally excluded superimposed freeholds.10 It would
be more proper to say that the concept has been used in many legal
systems when physical and psychological needs required it. In the
absence of enabling statutes, support for the legality of the condominium plan must necessarily be sought in case law and history. Such
support exists despite the notion found in the Roman law, 1" many
civil codes 12 and the common law, 13 that the owner of the soil has the
exclusive right to control everything upon, above, or beneath the land.
Strata Ownership of Buildings
Probably the first widespread use of separate ownership of parts
of buildings occurred in Germany. 14 Even in those places where the
practice has been relatively common, however, it has not been favored
by the law until recent years. In Bohemia, Bavaria, Austria, and
8.
9.

WEBSTER, THIRD NEw INTERNATIONAL DICTIONARY

(1961).

Supra note 7.

10. BUCKLAND &- McNAIR, ROMAN LAW & COMMON LAW 101-02 (2d ed. Lawson
1952).
11. Id. at 100. The maxim "Cujus est solum, ejus est sunmitas usque ad
coelum" (who owns the land, owns even to the skies) was not a part of the Roman
written law, but was probably derived by the glossers and appeared in an early
English case, Bury v. Pope, 78 Eng. Rep. 375 (1586).
12. French Civil Code art. 552 (1876); German Civil Code §905 (1900);
Austrian Civil Code §297 (1811); Italian Civil Code art. 440 (1865).
13. See text at note 7 supra; Co. LITT. 4a; 1 THOMPsON, REAL PROPERTY §51
(perm. ed. 1939).
14. "From the ll00s onward we already find extremely widespread in German
towns . . . ownership of the individual stories of a building. Houses were
horizontally divided, and the specific parts so created - the stories, floors, and
cellars - were held by different persons in separate ownership; this being associated, as a rule, with community ownership of the building site and the portions
of the building (walls, stairs, roof, etc.) that were used in common." HUEBNER,
HISTORY OF GERMANIC PRIVATE LAW 174 (Philbrick 1918). The prevalence of
this division of buildings in Germany at this time and not elsewhere in Europe
may be explained in terms of the primitive, movable wooden houses that existed
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Switzerland where the practice was commonplace, it was either prohibited or unrecognized by statutes.15 Other civil code jurisdictions
have taken various attitudes, generally hostile. 10 However, in the last
twenty-five years many European countries have amended their codes
to allow strata ownership of buildings.- The law in those countries
followed physical needs created by the ravages of war.' s
By contrast the common law was much more tolerant of strata
ownership. A case' 9 in the time of Henry VII notes the existence of
one house on top of another. The practice was apparently well established in England and Scotland by the early seventeen hundreds."
The issue in the early cases seems not to have been the legality of
such a practice but rather the relative rights of the owners.
In the United States the practice has not been commonplace. \Vith
an abundance of land there has been no great physical need for superimposing one dwelling upon another. For those who desired not to
live in rented apartments it was seldom difficult or inconvenient to
find quarters in single-family homes. There has been no great need
for any compromise device such as the condominium provides. There
is, nevertheless, considerable authority in case law supporting the
strata ownership of buildings 1 and most of the writers conclude
in all of Germany until about 1200. These houses were regarded by the law
as movables-not part of the land itself, but independent land. By analog),
fixtures installed in a building by a lessee were treated as independent land. Id.
at 164-73. The early Germanic law had considerable impact upon the law of
Italy, France, and Spain, but the Germanic notions which might have caused
similar conditions in those countries were not sufficiently strong to prevail over
the existing Roman concepts of ownership. See CALISSE, HISTORY OF ITALIAN LAW
671 (Register 1928); BRISSAUD, HISTORY OF FRENCH PRIVATE LAw 267-72 (2d ed.
Howell 1912).
15. HUFIBNER, op. cit. supra note 14, at 174.
16. See German Civil Code art. 1014 (1900) (now repealed).
17. Law of March 15, 1951 (Germany); Law of December 10, 1951 (Netherlands); Law of July 8, 1948 as amended (Austria); Law of October 26, 1939 (Spain);
Belgium Civil Code art. 577A (1924); French Civil Code art. 664 (1876). The French
article only gave recognition to the already existing practice and was inadequate as
a regulatory measure. 1 PLANIOL, CIVIL LAv TREATISE Nos. 2522-23 (1939).
18. See PLANIOL, op. cit. supro note 17.
19. 72 Eng. Rep. 262 (1508).
20. See Tenant v. Goldwin, 87 Eng. Rep. 1051 (1704); Doe %. Burt, 99 Eng.
Rep. 1330 (1787); Humphries v. Brogden, 116 Eng. Rep. 1048 (1850); 1 PRsTo.,
ESTATFS 214 (1820).
21. Cheeseborough v. Green, 10 Conn. 318 (1834); Galland v. Jackman, 26
Cal. 80, 85 Am. Dec. 172 (1864); McConnel v. Kibbe, 43 Ill. 12, 92 Am. Dec. 93
(1867); McCormick v. Bishop, 28 Iowa 233 (1869); Thompson v. McKay, 41 Cal.
221 (1871); Thorn v. Wilson, 110 Ind. 325, 11 N.E. 230 (1887); Anderson School
Township v. Milroy Lodge, 130 Ind. 108, 29 N.E. 411 (1891); Badger Lumber Co.
v. Stepp, 157 Mo. 366, 57 S.W. 1059 (1900); Ester Temple, M.T. v. Shelby Tabernacle, 124 S.W. 304 (Ky. 1910).
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that whereas strata ownership presents some difficulty it is not
impossible.22
When disputes relative to the separate ownership of parts of
buildings have been litigated the courts have differed as to the nature
and extent of the interests. A number of courts have held that the
owner of a room in the upper story could not rebuild that room after
it was destroyed, 23 but one court intimated that the result might have
been different if the owner of the room also had an interest in the
land.24 Another court gratuitously corrected an attorney, who had
advised his clients that a fee interest in a story of a building could
not be conveyed.25 As early as 1808, in Loring v. Bacon,2 a Massachusetts court held that although the parties considered themselves to
be possessed of different stories of a building they were in legal contemplation possessed of adjoining houses, one on top of the other.
The court refused to grant the owner of the upper house a contribution from the owner of the lower house for repairs made to the roof.
In Woods v. Petchel127 a federal court held that a condominium plan
was a cooperative association within the meaning of the Housing and
Rent Act of 1947.
Space Ownership
Indirect support for the legality of strata ownership of buildings
may be derived from mining and aviation law. These areas of the
law have had a great influence in dispelling the notion that real
property may not be divided horizontally. The courts for many
years have generally held that minerals may be conveyed in fee
simple.2 8 In one case it was held that a cavern remaining after coal
mining operations was owned by the grantee in the deed that conveyed
29
the fee interest in the coal
22. E.g., 1

§20 (6th ed. Wurts 1902); 2 TIFFANY,
§626 (1939); Castle, supra note 4, at 3.
23. E.g., Hahn v. Baker Lodge, 21 Ore. 30, 27 Pac. 166 (1891); Weaver v.
Osborne, 154 Iowa 10, 134 N.W. 103 (1912).
24. Hahn v. Baker Lodge, 21 Ore. 30, 27 Pac. 166 (1891).
25. Piper v. Taylor, 48 N.D. 967, 188 N.W. 171 (1922).
26. 4 Mass. 575 (1808).
27. 175 F.2d 202 (8th Cir. 1949).
28. Kidwell v. General Petroleum Corp., 212 Cal. 720, 300 Pac. 1, 76 A.L.R.
830 (1931); Beulah Coal Mining Co. v. Heihn, 46 N.D. 646, 180 N.W. 787 (1920);
Graciosa Oil Co. v. Santa Barbara County, 155 Cal. 140, 99 Pac. 483, 20 L.R.A. 211
(1909). English mining law was affected by the law relating to the strata ownership
of flats. The owner of the surface was deemed to have a right to support from
the owner of a subterranean strata because the owner of an upper story had a
right to support from the owner of the lower story. Humphries v. Brogden, 116
Eng. Rep. 1048 (1850).
29. Lillibridge v. Lackawanna Coal Co., 143 Pa. 293, 22 At. 1035 (1891). In
WASHBURN, REAL PROPERTY

REAL PROPERTY
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The landowner's interest in "air rights," that once theoretically
extended to the heavens, has been restricted by the advent of the
airplane to the extent that navigable air space is now considered to
be in the public domain31 Although there are many instances in
which space rights have been conveyed in fee and much has been
written on the subject,"1 there are, surprisingly few cases directl\
supporting the separate ownership of airspace3- The major problem
may not be the legality of such a conveyance but rather the manner
of defining and describing the space areas. The problem becomes
more acute when it is preferable to make the description after the
building is constructed, as in the condominium. Despite the difficulties, such a procedure may be necessary to protect an owner full33
should the unit be destroyed.
STATUS IN FLORIDA
No reported Florida case involving the strata ownership of buildings is to be found. There is, however, abundant authority that title
2
to standing timber constitutes an interest in land1
and in lWalters v.
35
Sheffield the court stated:
"By common law . . . several sorts of estates or interests, joint
or several, may exist in the same fee; as that one person maN
own the ground or soil, another the structures thereon, another
the minerals beneath the surface, and still another the trees
and wood growing thereon."
The court further inferred that houses, fixtures and standing timber
are corporeal hereditaments.
Marengo Cave Co. v. Ross, 7 N.E.2d 59 (Ind. App. Ct. 1937), the court held that
an adverse possessor acquired title to the part of a cave that was under the land

of another. The supreme court reversed, 10 N.E.2d 917 (Ind. 1938). on the ground"
that the possession was not visible and notorious.
30.

Air Commerce Act of 1926, .49 U.S.C. §1508 (a) (1958); United States

'.

Causby, 328 U.S. 256 (1946); Antonik v. Chamberlain, 81 Ohio App. 465, 78
N.E.2d 752 (1947).
31. See discussion and instances cited in Becker, Subdividing the Air, CuI.-KL, I
L. RE'. 40 (extra vol. 1931); Bell, Air Rights, 23 ILL. L. RFv. 250 (1928); Fitzgerald.
Horizontal Land Ownership, 24 U. KAN. CITY I. Rrv. 196 (1956); Hise, Ownership
of Our Air Space, 16 IOWA L. REV. 169 (1931).
32. In Pearson v. Matheson, 102 S.C. 377, 86 S.E. 1063 (1915), a reservation in
a deed of space above fourteen feet was upheld. A number of suits by landowners
aggrieved by aircraft disturbance support the theory that space can be owned.
See 77 A.L.R.2d 1344 (1960) and cases cited therein.
33. The procedure is further discussed in the text at note 54 infra. See also
Thuma, supra note 7.
34. E.g., Walters v. Sheffield, 75 Fla. 505, 78 So. 539 (1918); Richbourg 'V. Rose.
53 Fla. 173, 44 So. 69 (1907).
35.

75 Fla. 505, 511. 78 So. 539, 541 (1918).
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In Smith v. Guckenheimer-6 there is dictum to the effect that if
one floor does not qualify for homestead exemption the soil and
building likewise lose their exemption because of the maxim, "who
owns the land, owns even to the skies," thus allowing a creditor to
attach the building. In a later case 37 it was held, however, that an
apartment house owned by the decedent was not subject to testamentary disposition though only one floor constituted the decedent's
homestead.
In response to an FHA inquiry whether the laws of Florida meet
the requirements of the Federal Housing Act so as to permit the
Commissioner to insure a mortgage on a single unit of a condominium
the Florida Attorney General concluded that a deed properly executed would convey "an interest in real property within the statutes
and laws of the State of Florida which may be mortgaged or other38
wise dealt with."
Despite this opinion, however, some skepticism may exist, based
for the most part on those cases in other jurisdictions in which
separately owned rooms have been destroyed and the owner has not
been permitted to rebuild. The difficulty in those cases should be met
and the skepticism dispelled when the unit is conveyed by "air lots,"
metes and bounds, or some other suitable method of description, and
the owner acquires an interest in the land. Conceptually there is
nothing inherently wrong with the conveyance of a fee interest in a
multifamily dwelling unit. Nor is there conflict with public policy.
The courts therefore may be expected to strive to fashion the law to
fit the changing needs of society.
STATUTES AND REGULATIONS

Section 234 of the National Housing Act, 39 added in 1961 to
authorize the FHA to insure mortgages on condominium dwellings,
has already had a great impact on this area of the law. 40 Subsection
(a) states that the purpose of the law is
"to provide an additional means of increasing the supply of
privately owned dwelling units where, under the laws of the
State in which the property is located, real property title and
ownership are established with respect to a one-family unit
which is part of a multifamily structure."
36.
37.
38.
trustee
39.
40.

42 Fla. 1, 27 So. 900 (1900).
Brogdon v. McBride, 75 So. 2d 770 (Fla. 1954).
Ops. ATT'Y GEN. FLA. 061-190 (1961). FLA. STAr. §691.03 (2) (1961) allows a
to divide real property horizontally for purposes of disposition.
12 U.S.C.A. §1715y (Supp. 1961).
The Veterans Administration has also been guaranteeing mortgages on

Published by UF Law Scholarship Repository, 1962
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Subsection (c) further provides:
"The mortgage shall contain such provisions as the coimissioner determines to be necessary for the maintenance of
common areas and facilities and the multifamily structure. The
mortgagor shall have exclusive right to the use of the one-family
unit covered by the mortgage and, together with the owners
of other units in the multifamily structure, shall have the right
to the use of the common area and facilities. The Commissioner
may require that the rights and obligations of the mortgagor
and the owners of other dwelling units in the structure shall be
subject to such controls as he determines to be necessary and
feasible to promote and protect individual owners, the multifamily structure, and its occupants."
Section 234 was enacted principally at the request ol Puerto
Rican officials and bankers, but the law was also prompted as well
by the feeling that it might also aid in the construction of homes forlow and moderate income groups in the United States. The condominium plan has been very popular in Puerto Rico, where enabling
legislation was enacted in 1958, 41 apparently because of the scarcity of
adequate housing and the common desire for ownership.
Several states have moved swiftly to accommodate this type of
ownership. In 1961, Arkansas and Hawaii enacted legislation to take
advantage of the federal act. 12 California has sufficient applicable
legislation to meet federal requirements,43 and apparently the laws
of Arizona, Kentucky, South Carolina, Virginia, and Florida permit
this type of ownership and are acceptable to the FHA.14 The first
FHA mortgage insurance commitment was recently established for a
45
building near Miami.
The Commissioner has promulgated regulations pursuant to the
act.4 1 The prevailing opinion at the Senate hearings was that the
Commissioner could not insure mortgages until the state in which
the property was situated had passed enabling legislation; however
no specific requirement to that effect was incorporated into the act
individual fee interests in multifamily dwellings since 19-47. See Senate Hearings
supra note 7; Note, supra note 4.
41. P.R. LAWS ANN. tit. 31 §§1291-93 (Supp. 1959). The condominium plan

has also become popular in Australia for the same reasons. Legislation has been
enacted in New South Wales and Victoria. Conveyancing (Strata Titles) Act, Act
No. 17 of 1961 (N.S.W.); Co-operative Housing Societies Act, Act No. 9138 of 1958
(Vict.); Trustee (Mortgages) Act, Act No. 6580, of 1959 (Vict.).
42. ARK. STAT. ANN §§50-4001-23 (Supp. 1961); Act 180 of 1961 (Hawaii).
43. See Borgwardt, supra note 7.
44. U.S. News & World Report, June 11, 1962, p. 86.
45. Ibid.
-16. 24 C.F.R. §§234.1-.300 (1962).

https://scholarship.law.ufl.edu/flr/vol15/iss2/3
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and the regulations make no such requirement. The initial criteria
for obtaining FHA insurance appear to be that (1) the laws of the
state do not prohibit condominium ownership, (2) the local authorities will record horizontal platting properly describing each
unit, (3) tax authorities will agree to assess the units separately and
individually, and (4) the title is acceptable for insurance. 47 Even
though state legislation is not an essential condition for obtaining
FHA insurance, explicit state statutory law is extremely desirable to
define rights and duties in the close, permanent living which the
condominium plan contemplates. Legislation is needed to achieve
certainty and uniformity and to protect purchasers and mortgagees
to a greater extent than is possible by contract alone.
To provide an indication of the actual problems and procedures
involved in condominium arrangements, the following sections will
include a summary description of the principal matters treated by the
FHA and state legislatures, as well as other points that seem worthy
of mention. The Arkansas Horizontal Property Act4- is generally
representative of most state legislation and will be referred to as "the
act." Since most of the items discussed are now handled by contract
in the deed, the following presentation may serve as a helpful checklist for preparing condominium deeds.
Nature and Extent of Title
The act provides that a unit (1) is separate property and may
be dealt with just as any other piece of real property, (2) may be
separately deeded and recorded, (3) may be held in joint tenancy,
tenancy in common, or tenancy by the entireties, and (4) is inseparable
from the undivided interest in the common elements. 40 The FHA
requires either a fee interest, a ninety-nine year lease, or a lease with
fifty years to run, and an undivided interest in, or a share in the cooperative ownership of, the common elements. 50
Apartment Plan
A master or enabling deed (analogous to the plat in the ordinary
real estate subdivision) which commits the property to the condominium regime must be prepared and recorded. 51 The property should be
committed to unit ownership by a clear expression, included in the
47. Letter From W. P. Wilcox, Director, FHA, Coral Gables, Fla. to Charles
W. Pittman April 19, 1962; see note 45 supra.
48. ARK. STAT. ANN. § §50-1001-23 (Supp. 1961).
49. ARK. STAT. ANN. § §50-1004-07 (Supp. 1961).
50. 24 C.F.R. §234.65 (1962).
51. 24 C.F.R. §234.26(b) (1962); ARK. STAT. ANN. §50-1009 (Supp. 1961).
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deed, of the purpose to which the structure and units are destined.52
The FHA regulations require that the deed be approved by the Commissioner prior to its execution and that the mortgagee certify that
it is acceptable and binding in the jurisdiction within which the
structure is located.-a The deed should (1) describe the land and
building, (2) identify the units by number, walls, floors, floor space,
and such other data as is necessary, (3) describe the common elements, and (4) specify the value of the property and of each unit
and the unit entitlement of each unit.54
There is some question as to the best method of describing the
cubic area occupied by each unit. The choice may be influenced by
local law, although any one of several methods will normally be adequate. Under any method the description should be such that a
surveyor can locate the area without regard to and independently of
the building. One method is by three-dimensional platting whereby
the building is divided into "air lots" and each unit assigned a "lot"
number. Another method defines perimeter walls by upward extensions of lot lines and locates floors and ceilings by reference to the
datum. A survey of each floor by metes and bounds description is
then made.5Management
A set of rules declaring the restrictions and obligations of the
owners and duties of the manager must be recorded with the master
deed 56 and should be included, at least by reference, in each deed to
an individual unit. The owner is obligated to pay his proportionate
share of the expenses, as determined by his unit entitlement, when
assessed by the management,
This obligation runs with the land,
making the vendor and purchaser jointly liable,58 and acquires
preference over obligations other than taxes and perfected mortgages.5,
No owner may waive enjoyment of the common elements to escape a
maintenance assessment. 0
The rules should further provide for the administration and
operation of the property by a manager, who may be either an individual or a business concern. The responsibilities of the manager
are normally only those specifically delegated and should include
52.
53.

24 C.F.R. §234.26 (b) (4) (1962); ARK. STAT. Axx. §50-1002 (Supp. 1961).
24 C.F.R. §234.26 (b) (1962).

54.

ARK. STAT. ANN. §§50-1009-10 (Supp. 1961).

55.
56.
58.

For a detailed explanation see Thuma, supra note 7.
ARK. STAT. ANN. §§50-1014-15 (Supp. 1961).
ARK. STAT. ANN. §50-1017 (Supp. 1961).
ARK. STAT. ANN. §50-1019 (Supp. 1961).

59.
60.

ARK. STAT. ANN. §50-1018 (Supp. 1961).
ARK. STAT. ANN. §50-1017 (Supp.. 1961).

57.

https://scholarship.law.ufl.edu/flr/vol15/iss2/3
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(1) furnishing of prescribed common utility service, (2) maintenance
of the common areas, (3) supervision of maintenance personnel, (4)
collection of assessments, and (5) periodic accounting.1
The rules should also include provisions for (1) removal and replacement of the manager, (2) calling meetings, (3) establishment of
voting power in proportion to the unit entitlement, (4) voting requirements necessary to alter the rules and abolish the regime, and
(5) replacement of a vendor by his purchaser.6 2 The FHA specifically
requires that voting power be equivalent to the unit entitlement; that
a vendor automatically be replaced by his purchaser; and that everything affecting the administration of the property, including the
charter, by-laws, and regulations be recorded. 3
The FHA requires prior approval of rule changesG4 and any rule
change to be valid and effective must be recorded. G5
Other Requirements
Financing. In most instances the construction of the building will
be financed by a project mortgage. The FHA will only insure units
in a "structure which is or has been covered by a project mortgage insured by the FHA ....
"0-6 Since purchasers will probably finance
their units individually, it will be necessary to obtain a release from
the project mortgage and convert to unit-ownership. A clause should
be included in the project mortgage providing for such conversion.
The FHA requires the initial conversion to be in accordance with its
6
own specified plan. 7
Insurance. The rights of the owners in the event of partial or total
destruction should be set out. Provisions should be made for (1)
deciding whether to rebuild, (2) disbursing insurance proceeds, and
(3) allocating reconstruction costs. The insurance may be handled
in several ways. Each owner may insure separately or the manager
61. ARK.STAT. ANN. §§50-1015-16 (Supp. 1961).
62.

See ARK. STAT. ANN. §50-1015 (Supp. 1961).

63. 24 C.F.R. §234.26 (b) (6) (1962).
64. 24 C.F.R. §234.26 (b) (7) (1962).
65. ARK. STAT. ANN. §50-1015 (Supp. 1961).
66. 24 C.F.R. §234.26 (a) (1962). "Project mortgage means a mortgage insured
under any section, other than Section 213, of the FHA multifamily housing programs covering a multifamily structure." 24 C.F.R. §234.1 (h) (1962). The applicable
sections are 12 U.S.C.A. §§1713, 1715 (k) (1957).
67. 24 C.F.R. §234.26 (c) (1962). The plan includes (1) the release of each
unit from the project mortgage with a payment to be made on the outstanding
project mortgage in an amount equal to the share of such balance determined by
the FHA to be attributable to the unit, and (2) the conveyance to FHA approved
owners of units equal in value to at least 80% of the total value of all of the
family units.
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may insure the entire building leaving the individual owner to purchase whatever other insurance he desires. The latter method coupled
with automatic authority in the manager to rebuild up to a certain
amount seems preferable. The owners should be consulted before any
substantial reconstruction is undertaken. The act requires the unanimous consent of the owners to rebuild when more than two-thirds
of the building is destroyed.6S
Restraints. It may be necessary to include in the declaration a
number of restraints and covenants to keep the condominium atmosphere congenial. The owners may wish to exercise certain restrictions on the sale of a unit. A right of first refusal for twelve years
has been upheld in Florida,69 but as a practical matter it may be
difficult to exercise the option in the condominium context. If such
a restraint is imposed it should be of limited duration so as not to
be within the rule against perpetuities and provisions for its execution
should be clearly set out, including a method of arriving at a just
valuation.
A more satisfactory restraint might be imposed in the form of a
right reserved to the owners to approve a sale. Although such restraints on alienation of fee interests are usually void-' they might
well be upheld in condominiums because of the close, permanent living that is contemplated.- The Attorney General has expressed doubt
that such a right will be permitted to defeat the count)'s right to
2
collect taxes by the sale of a tax deed5.
A covenant not to seek partition should also be included in the
declaration. Partition of cotenancies is usually favored by the law
and is considered a matter of right, but the right may be waived by
3
agreement for a reasonable time.Some restrictions regulating the use of the common areas to prevent the encroachment upon the mutual rights of the owners may be
necessary. An owner should be prohibited from doing any act that
would impair the structural integrity of the building. This becomes
particularly important if the structural member is within the domain
of one owner.

68. ARK. STVT. ANN. §§50-1020-22 (Supp. 1961).
69. Blair v. Kingsley, 128 So. 2d 889 (2d D.C.A. Fla. 1961); see Rosenthal '.
Le May, 72 So. 2d 289 (Fla. 1954).
70. E."., Davis v. Geyer, 151 Fla. 362, 9 So. 2d 727 (1942).
71. See Gale v. York Center Community Co-op. 21 Ill. 2d 86, 171 N.E.2d 30
(1961); Penthouse Properties, Inc. v. 1158 Fifth A,,e. Inc., 256 App. Div. 685, 11
N.Y.S.2d 417 (Ist Dep't 1939); 68 Beacon St. Inc. .. Sohier, 289 Mass. 354, 194 N.E.
303 (1935).
72. OPs. ATrr' GE.N. FLA. 062-22 (1962).
73. Condrev N. Con(lre}, 92 So. 2d 423 (Fla. 1957): see FLA. SrAr. §66.01 (1959).
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In determining whether restraints are reasonable the courts usually
look to their duration, the surrounding circumstances and the objects
sought to be achieved . 4 Certainly some restraint on sale and partition
is necessary if the condominium is to operate successfully. The social
and economic interests of the owners is so interdependent that the
owners should be allowed to exercise some control in choosing compatible and financially responsible neighbors. Any encroachment
upon the free-alienability-of-property rule would be more than offset
by the social utility of such restraints. Even so, legislation is desirable
in this area to properly protect the parties and their investment.
Ad Valorem Taxation. The act provides for the separate taxation
of the units.75 The Attorney General of Florida has held that "the
separate property rights of apartment owners in a 'condominium'
including his apartment, may be assessed to and in the name of such
owner."76 The opinion indicates that the undivided interest should
be included in the unit assessment. The FHA likewise requires the
mortgagee to certify that property taxes will be separately assessed.7
SOME COMPARISONS

Homestead Tax Exemption
Article X, section 7 of the Florida Constitution of 1885, as amended
in 1938, provides that "every person who has the legal title or beneficial title in equity to real property" and who is otherwise qualified
is entitled to a tax exemption of $5,000. The section further provides:
"[S]aid exemption may be apportioned among such of the
owners as shall reside thereon, as their respective interests
shall appear, but no such exemption of more than Five Thousand Dollars shall be allowed to any one person or on any
one dwelling house, nor shall the amount of the exemption
allowed any person exceed the proportionate assessed valuation
based on the interest owned by such person."
The phrase "legal title or beneficial title in equity to real property," has caused the Attorney General some vexation in deciding
whether an occupant in a multifamily dwelling, otherwise qualified,
is entitled to the exemption.78 The most recent opinion relating
See Condrey v. Condrey, 92 So. 2d 423 (Fla. 1957).
ARK. STAT. ANN. §50-1023 (Supp. 1961).
76. OPs. Arr'Y GEN.FLA. 062-22 (1962).
77. 24 C.F.R. §234.26 (d) (3) (1962).
78. 1951 REP. AT'Y GEN. FLA. 348 (depends on stockholder-corporation relationship); 1947 REP. ATr'Y GEN. FLA. 196 (no exemption allowed); 1936 RPe.
ATT'Y GEN. FLA. 61 (exemption allowed); note 79 infra.
74.
75.
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to tenant-shareholders of a cooperative apartment is to the effect that
no exemption is allowed.This is based partly upon the principle
that stock is considered to be personal property. However, a tenant
occupying an apartment by virtue of beneficial certificates issued pursuant to a trust plan is entitled to an exemption.8 The distinction is
a subtle one. Both devices accomplish the same result, and stock is
usually considered to be a beneficial interest in the corporation."' On
the other hand, the Attorney General has stated that stock in a cooperative housing corporation is not subject to an intangible tax
when the stock cannot be valued separately from the rights of occupancy.82 Likewise, an occupant having an undivided interest in the
building or an owner under the condominium plan is entitled to an
exemption. 8a But even if an exemption is allowed, its extent in
multifamily dwellings has been severely restricted by the Florida Supreme Court.
In Overstreet v. Tubinsl the Court decided that a duplex dwelling
held in divided ownership should be allowed only one homestead
exemption. The Court construed "dwelling house" to mean "the
whole structure of a multiple dwelling house, rather than each separate unit thereof .
8.."85The Court continued, "[Elach owner of a
separate unit is entitled to claim only his proportionate part of the
S5,000 tax exemption, based on his proportionate part of the assessed
'
valuation of the entire structure. sG
The Court reasoned that the state
had been very benevolent in allowing such a liberal exemption, with
only Mississippi having a comparable one, and that the taxing power"
of the cities must not be undermined. The Court visualized all sort8
of schemes", employing "the skill of the architect" to defeat the taxing
power.
A recent district court case ss following Overstreet allowed only a
proportionate exemption to each of four dwelling units separated
by part), walls. The units had been separately purchased, deeded,
mortgaged and assessed. One judge agreed that Overstreet was controlling but dissented, saying that he thought the Supreme Court
should have an opportunity to re-examine the precedent.
79.
80.
81.
398, 56
82.
83.
84.
85.
86.
87.

Ops. ATT'Y GEN. FLA. 061-143 (1961).
Ibid.
E.g., Hall & Farley v. Alabama Terminal & Improvement Co.. 173 Ala.
So. 235 (1911).
Ops. ATT'x GEN. FLA. 062-38 (1962).
Ops. AT'IY GEN. FLA. 061-143 (1961).
53 So. 2d 913 (Fla. 1951).
Id. at 915.
Ibid.
One might speculate that the condominium was among such schemes

envisioned by the court.

88.

Gautier A. State ex rel. Safra, 127 So. 2d 683 (3d D.C.A. Fla. 1961).
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The meaning given "dwelling house" in Overstreet is generally
contrary to the common law, at least in non-tax cases. 89 It seems. inequitable to penalize the urban dweller who desires the convenience
and advantages of the condominium arrangement. Efficient and
sensible use of land should not be judicially discouraged.
Income Taxation
Section 216 of the Internal Revenue Code of 1954 allows a tenantshareholder of a cooperative housing corporation who itemizes his
deductions, to deduct (1) real estate taxes that are deductible by the
corporation and (2) interest payments on indebtedness incurred in
the acquisition of the land or in the acquisition, construction, alteration or maintenance of the building that are deductible by the
corporation. However, no deduction can be taken unless (1) there
is only one class of stock, (2) the stockholder is entitled to occupy
an apartment solely by virtue of owning the stock, (3) no stockholder
is entitled to receive a dividend or distribution except out of earnings
and profits, (4) eighty per cent or more of the corporation's gross
income for its taxable year is derived from tenant-stockholders, and
(5) the stockholder's stock is fully paid. No such test would apply to
the condominium. If the tenant-stockholder keeps his accounts on
a calendar year basis and the corporation on a fiscal year basis the
tenant-stockholder could not determine until the end of the fiscal year
whether eighty per cent of the gross income of the corporation was
derived from tenant-stockholders. The tenant-stockholder might then
have to apply for a refund or file an amended return to recover the
benefit of any deduction to which he is entitled under the section.90
In Florida or any other state where property taxes under the condominium plan are assessable to and in the name of the owner, this
problem should not arise. Likewise, if the condominium owner mortgages his separate unit the interest on the mortgage is directly paid
and deductible by him.
A casualty loss sustained by a cooperative apartment building
would be deductible by the corporation and not by the tenant-stockholder since no provision is made in the code for this contingency. 91
Under the condominium the loss would be the owner's and deductible
by him. This distinction may be of slight importance since both
plans will normally provide for insurance.
Nevertheless, the corporate veil is pierced to prevent the stock-

89. E.g., Loring v. Bacon, 4 Mass. 575 (1808).

90. 1959-2 Cuas. BULL. 101.
91.

INT. REv. CODE OF 1954, §165 (c) (3).
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holder from claiming a loss on the sale of his stock, at least when the
92
stockholder has resided in the apartment.
The owner in a condominium and the tenant-shareholder in a cooperative probably will be treated substantially the same when the)
sell their interests and reinvest the proceeds in a new residence.
Either can defer payment of capital gains tax, but the tests set out
above must be met by the tenant-stockholder and the corporation.'1
FinancialRisk
The possible variations in the initial financing of the cooperative
apartment are too numerous for detailed discussion in this note. Most
often the basic device used is a long-term overall or project mortgage.
The tenant-stockholder makes payments to the corporation, part ol
which go to reduce the mortgage. The risk involved depends on the
amount of down payment, the amortization schedule, promoters'
profits, general economic conditions, and any number of other factors.
One particular disadvantage to this method is that in a period of economic recession one tenant's inability to weather the storm may have
a snowballing effect. Ifhe must forfeit his lease and a new lessee can
not be found, the stress on the remaining tenants is increased. This
increased stress may cause another tenant to forfeit his lease thereby
This phenomenon doesn't present an
compounding the problem.'
special concern in times of economic stability, but it was the cause
of the collapse of many cooperatives (luring the depression. "-One method of reducing financial risk is to provide individual
financing for individual units which are then released from the overall mortgage. In the past this has not been a satisfactory solution
because of the reluctance of lending institutions to accept stock as
security for the loan. The lender is not in a better risk position than
the tenant, and is subject to the same restrictions and obligations as
those imposed upon the tenant. " Most of these objections may now
be overcome by obtaining FHA insurance.07
The risk to the tenant-shareholder with individual financing seems
comparable to that of the owner in the condominium. If a vacanc)
should occur both would have to bear a larger share of the costs ol
92.
93.

E.g., Barnum, 19 T.C. 401 (1952).
INT. REv. CODr OF 1954, §1034. Subsection (f), relating to cooperatives, also

requires the apartment "sold" to have been used as the seller's principal residence,
or the apartment "purchased" to be used as the purchaser's principal residence.
94. See Note, 61 HARV. L. Rr.v. 1407, 1410 (1948).
95. Seventy-five per cent of the cooperatives in Chicago and New York failed
during the depression. Postwar Co-ops, Arch. F. June 1948, p. 93.
96. Supra note 94.
97. See 24 C.F.R. §§213.1-.100 (1962).
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maintenance and operation of the common areas, but they would not
have to assume the mortgage obligations of those forfeiting their
equity. The condominium plan itself, however, will probably not
altogether dissipate the reluctance of lending institutions to extend
individual financing. A mortgagee may be more willing to accept a
lien on a fee than on stock, but upon foreclosure the mortgagee would
receive the condominium unit subject to the contractural obligations
contained in the deed.
Foreclosures of mortgages on condominium units should operate
much the same as foreclosures of other real property mortgages. A
mortgage on one unit would not be a cloud on the title of other
units. It follows that a foreclosure on one unit should not endanger
the rights of the other unit owners.
Other Considerations
Certain marketing problems such as registration of securities,
which may be applicable to cooperatives, would not be applicable to
the condominium. There are also unanswered questions relating
to the cooperative, such as when the corporate veil will be pierced to
treat the stock as an interest in real property, that will not be encountered in the condominium plan.
CONCLUSION

The condominium concept may have a far reaching effect upon our
urban modes of living. Although the single unit home may continue
to be preferred by humanity it will become increasingly impractical
as population and urban areas continue to expand. Despite its problems, the condominium plan provides a useful means to mee the
physical and psychological needs of urban dwellers. The cry, "There
ought to be a law," may be too often heard. A present need exists in
Florida for condominium legislation, however, that will ensure uniformity, certainty, and protection for both owners and lending institutions.
CHARLES W.
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